
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Delmar Animal Hospital

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Sa les  & Use Tax

under Art ic le 28 & 29  o f the Tax law

73 -

State of Ner+ York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

Delmar Animal Hospital ,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Del-mar Animal Hospital
910 Delalrare Ave.
Del_mar,  NY I2A54

of  a  Def ic iency  or  a  Rev is ion

or a Refund of

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said rdrapper

p e t i t i o n e r .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OT' NEW YORK
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Delmar Animal Hospital

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
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Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law
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State of New York

County of Albany

Jay Vredenburg, being duly sworn; deposes and says that he i -s an employee

of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

John Cholakis the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Mr. John Cholakis
9 0  S t a t e  S t .
A lbany ,  NY I22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said wrapper is the last

known address of the represenLat ive of the pet i t ioner.

Sworn to before me this

20th day of June, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 20, 1980

Delmar Animal Hospital
910 De laware  Ave.
Delmar, NY 72054

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 &, 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
John Cholakis
9 0  S t a t e  S t -
Albany, NY L2207
Taxing Bureau's Representat ive



STATE OF NEIII YORK

STAf,E TA)( CCI4\4ISSION

fn the llatter of the Petition

of

DELMAR AN]I4AL HOSPITAL
for Revi-sion of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of ttre Tax Law for
the Period Decernber I, 1973 through
I,ilovenrber 30, L975.

DECISICN

Petitioner, Delmar Anjlnal Hospital, 910 Delaware Avenue, Delmar, Nevu York

12054, filed a petition for renzision of a deterrnination or for refi:nd of sales

and use ta><es under Articles 28 and 29 of ttre Ta< Ianv for the period Decernben I,

1973 through Ncvernber 30, 1975 (File l,b. 18451).

A srnall clajrns hearing was held before Judy M. Clark, Hearing Offien,

at the offices of the State Ta< @nrulssion, euilding #9, Stat€ 
$ryus, 

.Llbany,

New York, on Septenrber 27 | 1979 at 10:00 A.M. Petitioner appeared by John M.

Cholakis, Esq. Iltre Audit Division appeared by Ratph J. Vecchio, Esg. (Paul

LeFebrzre, Esq., of oor:nsel) .

lVlrettrer petitioner is entitled to tLre cred.its clained on its Nevr York

State and 1ocal sales and use tax returns for sales ta< paid on drugs and

nedicines soLd to fanrers for use on food producing animals.

FINDINC.S OF FASI

1. On lvtrarch L8, 1977, ttre Audit Division issued a Nlotice of Oetermilation

arxl Demancl for Palmerrt of Sales and Use Ta><es Due against. Delmar Animal llcspital

for ttre period December Lt L973 through ldovernber 30, 1975 in ttre anpr:nt of

$987.47 tax plus interest.
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2. Petitioner protested the above tikrtice on March 22, 1977.

3. The Notice was issued as a result of ttre disallorrance of credits

clained on sales and use tax returns filed by the petitioner for ttre periods

at issue. It was tlre Audit Divisionrs lnsition that tangible personal properQz

sold to a veterinarian is a retail sale and sulcject to ttre sales tax ingnsed

urder section 1105(a).

4. Ttre petitioner contended tlre credits clained on ttreir sales tan

returns were for sales taxes thqg paid on redicines at ttre tine of prrrctra.se

whictt were sold to farmers for use in treating food produci:rg animals. Separate

records were rnaintajned by petitioner segregating dispensed rnedici-tres fron

ttpse used in its veterinaqz senrice. Petitioner acknowledged ttrat tlre credits

were clained at the selling price ard should be reduced by 35 percent to

reflect oost.

5. Petitioner felt that veteinarians should be afforded tlre sane

privileges of the resale exc}:sion afforded otlrer distributors of ttre sare

products. Petitioner did not aoquire exenption cerLificates for the sale of

ttre medicines at issue.

CCN]CS,IJSIONS OT' IA'V

A. That section 1115 (f ) of tlre Tax Lar.r states ttrat tangible trnrsonal

propertlz desigrned for use in scnre rrEmner relating to dorestic animals ard

poultqr when sold to a veterinarian shalI rpt be deerned a sale for resale and

shall not be exenpt fronr ttre retail sales ta><. AcordJngly, tLre purctrases of

medicines by the petitioner are sr:lcject to ttre inqnsition of sales tar. in

acordance with the rcanjng and in@nt of section 1105 (a) of ttre Ta:< La,r.

B. Ttrat prior to Septrernber 1, L978, there was rD provision under

section 1119 to allcn^r veterinarians to file for a credit, or refi:nd of sales

tax paid on pr:rctrases of drugs or nedicines sold to farners for use on livestocl<

or 5rcultr1r.
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C. That ttre petition of Delrnar Anjmal llospital is denied' ard the

Ibtice of Deterrnination ard Demanct for Palznent of Sales ard Use Ta:<es Dre

issued lrhrch L8, L977 is sustained.

DATED: Albany, Nev'r York STATE TN( $4D{ISSION

JUN 2 O I98Q

STATE TN( M4D{ISSION


